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I.
INTRODUCTION AND STATEMENT OF POLICY

Antitrust law serves as the legal foundation of the competitive free market economy of the United States.  While the antitrust laws commonly regulate the conduct of commercial enterprises, non-profit educational institutions such as Wesleyan have also come under antitrust challenge, as have non-profit organizations in health care and other fields.  It is therefore critically important that members of the University community recognize that antitrust laws may apply to a wide array of the University’s activities.  It has been and it continues to be Wesleyan’s firm policy that all of its activities be conducted in full compliance with all applicable laws.


This statement describes Wesleyan’s compliance responsibilities under the antitrust laws.  It provides guidelines for members of the University community concerning the nature and scope of the antitrust laws, so that University employees will recognize potential antitrust problems and seek assistance from appropriate University officials to determine a proper course of conduct.


In reviewing and implementing these guidelines, it is important to recognize the significant dangers to the University posed by a failure to comply.  Certain types of antitrust violations are prosecuted as criminal actions and can result in substantial fines (and imprisonment for individuals).  Those violations customarily prosecuted as criminal include such “hard core” offenses as price fixing, dividing markets among competitors and group boycotts, i.e., types of conduct long regarded as unlawful and lacking any redeeming economic virtues.  A civil enforcement action could prompt potentially costly damage suits by parties who claim to have been injured as a result of the allegedly unlawful conduct.  Even where there is ultimately a determination that no laws have been broken, the cost to the University in defending against such actions, both in legal fees and in disruption to the operation of University affairs, is potentially enormous.

Compliance with this policy is required.

II. ANTITRUST COMPLIANCE PROGRAM

A. Compliance Officer.  The Secretary of the University, shall serve as the University’s Antitrust Compliance Officer.  He/She will be responsible, working with the University’s counsel, for administration of this Antitrust Compliance Program and for advising members of the University community regarding the applicability of the antitrust laws and answering any questions that may arise.  All members of the University community are encouraged to consult with the Compliance Officer regarding any matters or activities which they believe may raise issues of antitrust compliance.  The Compliance Officer shall report annually, in writing to the President on the operation of Wesleyan’s Compliance Program, and shall certify to compliance with it.

B. Distribution.  This policy statement and guidelines will be distributed annually to all Wesleyan Trustees and to all University officers and administrative staff who have any responsibility for recommending or setting student fees, salaries, or financial aid in the offices of the President, the Vice Presidents, the Dean of Admissions and Financial Aid, the Treasure’s Office and other University offices and departments as determined by the Compliance Officer,  In addition, the Compliance Officer shall be available at appropriate times to answer questions about applicability of these guidelines or related matters.

C. Certification.  Each Wesleyan Trustee, officer or employee to whom these guidelines have been distributed will be required to execute the written certification attached to these Guidelines.  In executing the certification, the individual attests that he or she has read, understands, and agrees to abide by the guidelines, and that he or she has no knowledge of violations of the antitrust laws or these Guidelines which have not been reported to the Compliance Officer.

D.
Retention of Documents.  All records of the Compliance Officer shall be retained for a period of four years after their creation.

III. ANTITRUST GUIDELINES
A. Overview.

For antitrust law purposes, Wesleyan must be viewed as competing with other colleges and universities in the recruitment of students for admission and the recruitment of faculty and staff for employment.  Joint activity with other colleges or universities affecting these efforts may therefore raise serious antitrust issues.  As a general principle, discussed in more specific detail below, representatives of the University should not engage in any agreements or any exchanges of information with other colleges or universities that may restrict or reduce competition with respect to the setting of tuition, salaries, financial aid or student fees, including either Wesleyan’s or those of any other college or university.  More broadly, any cooperative undertaking with another college or university that may in any way restrict or reduce competition should be carefully reviewed with the Antitrust Compliance Officer and legal counsel before any action is taken.  For further information on this matter, please refer to section 

III. B. of this policy.


In applying these guidelines, it should also be recognized that, while the antitrust laws prohibit agreements among competitors, an agreement need not be written or formal to violate the law.  Moreover, the law permits courts to infer the existence of an agreement from the surrounding circumstances, and it is therefore important to avoid even the appearance of joint activity on competitive matters.  For this reason, direct contacts (i.e., meetings and telephone conversations) concerning tuition, financial aid, student fees and salaries with representatives of competing institutions should be avoided.  Cooperative undertakings and open exchanges of views and information are, of course, a central feature of the academic community; strict compliance with the antitrust laws need not inhibit the great majority of such undertakings.  With regard to the ways in which colleges and universities directly compete with each other, however, particularly in the areas of tuition, student fees, financial aid and salaries, care must be taken to ensure that there is not even the appearance of improper conduct.

B. Specific Guidelines.  The following statements are specific, illustrative reminders of the most important responsibilities to be assumed under Wesleyan’s Antitrust Compliance Policy; but they are not intended to be all –inclusive.  If there are any concerns about the propriety under these Guidelines of any actions, the Compliance Officer should be contacted.



1.
No Wesleyan employee may attend any meeting or have any telephone or other communications to share with representatives of other colleges or universities any information about actual or anticipated decisions made pursuant to Wesleyan’s methodology for determining the amount or type of financial aid granted to individual students, or about specific applications for financial aid.  Wesleyan employees may discuss with representatives of other colleges or universities, and may agree with such representatives to use, common principles of analysis for determining the financial need of applicants for financial aid.  Wesleyan’s adoption of any such common principles shall in no way restrict Wesleyan employees in their exercising independent professional judgment with respect to individual applicants for financial aid.



2.
No Wesleyan employee may disclose to representatives of other colleges or universities, or seek or receive from them, budgetary planning information which has not previously been publicly disclosed, specifically including information about proposed tuition or student fees, proposed faculty salaries, or similar subjects.  For these purposes, public disclosure should be regarded as taking place when (1) the University personnel responsible have made a final, irrevocable decision regarding the level of tuition, fees or salaries for the relevant period, and (2) the decision has been publicly disseminated at least within the University community.



3.
No Wesleyan employee may disclose to representatives of other colleges and universities, or seek or receive from them, information concerning proposed college/university decisions that have not been publicly announced affecting tuition, student fees, faculty salaries or financial aid, except as noted in paragraph 1 above.



4.
No Wesleyan employee may stay at any meeting or continue any communication during which representatives of other colleges and universities disclose information which cannot be shared under these Guidelines.  Wesleyan employees must report to the Compliance Officer in writing any incident where such information was disclosed.



5.
Wesleyan employees may discuss, and the University may agree to use, standard financial aid application forms for determining aid applicants’ financial needs; but Wesleyan employees may not discuss with, disclose to or receive from representatives of other colleges and universities any such completed applications.  Wesleyan employees may exchange through an independent third party data with respect to an individual applicant and the applicant’s family relating to assets, income expenses, the number of family members, and the number of applicant’s sibling in college; however, Wesleyan employees may retrieve such data from an independent third partly only once with respect to each financial aid applicant.



6.
In order to avoid the appearance of improper conduct, Wesleyan employees may not disclose to representatives of other colleges or universities information about Wesleyan’s recent but not yet publicly disclosed decisions concerning financial aid, tuition, faculty salaries or like sensitive subjects, if any such Wesleyan employee believes other competitive institutions are studying but have not announced decisions on such subjects.



7.
While Wesleyan employees may discuss present or proposed tuition, student fee and financial aid for students engaging in joint educational programs involving Wesleyan and other colleges or universities, such discussions must be consistent with the specific Guidelines above, and should be limited to information strictly necessary to administer those programs.



8.
Wesleyan employees should not supply information regarding proposed or anticipated tuition, student fees, financial aid or salaries to any survey or other third-party data collector.  Wesleyan employees may, however, supply such information after the University has made a final decision with regard to the subject in question and that decision has become public, i.e., disseminated within the University community.  In all cases, Wesleyan employees should notify the Compliance Officer before participating in any such survey or data collection project.



9.
Any meeting with representatives of other colleges and universities concerning any aspect of tuition, student fees, financial aid or faculty salaries should be governed by a written agenda circulated prior to the meeting, a copy of which should be furnished to the Compliance Officer.

C. The Ivy League Decree and the 1994 Statute:


Financial Aid, Tuition, Fees, and Salaries.
After a lengthy investigation, the Department of Justice filed a civil antitrust action in May 1991 against nine universities (the eight Ivy League schools and MIT) alleging that certain cooperative activities involving financial aid (common known as the “Overlap Process”) violated the antitrust laws, even through that cooperation may have furthered laudable social and academic goals.  Eight of the nine universities (MIT excepted, which chose to contest the charges, which have now been dismissed) entered into a settlement agreement with the Department of Justice that subjects them to an order of a U.S. District Court (the “Decree”) forbidding them to join in “Overlap” or any similar cooperative financial aid practices, or to exchange budgetary or other information about tuition and other student charges.


Although Wesleyan was not a party to the Department of Justice’s suit against the Ivy League schools and is not subject to the consent decree that settled the case, Wesleyan has informed the Department of Justice that it intends to observe specific restrictions set forth in Part IV of the Decree, entitled “Prohibited Conduct, “  in the conduct of its affairs relating to financial aid, tuition, fees, and salaries, except insofar as those restrictions are inconsistent with the provisions of the recently adopted “Improving America’s Schools Act of 1994,” Pub. L. No. 103-382,§ 568, 108 Stat. 3518, 4060-4061 (1994) (the “Act”).

The Act (which, in pertinent part, expires on September 30, 1997, unless extended by Congress) authorizes institutions of higher education to engage in certain cooperative financial aid practices that the Ivy League Decree would otherwise prohibit.  In particular, the Act provides that colleges and universities may agree with each other –

· to award financial aid from institutional sources to students only on the basis of demonstrated financial need;

· to use common principles of analysis for determining student financial need for aid from institutional sources, provided that the agreement to use such common principles does not restrict financial aid officers in their exercising independent professional judgment with respect to individual applicants for financial aid;

· to use common aid application form for need-based financial aid, provided that the colleges and universities are free to request from financial aid applicants, and to use, data in addition to data requested on such form; or

· to exchange through an independent third-party date with respect to a financial aid applicant and the applicant’s family relating to assets, income, expenses, the number of family members, and the number of applicant’s siblings in college, provided that the colleges and universities retrieve such data only once with respect to any particular applicant.


An important caveat to the Act’s temporary exemption is that it applies only to colleges and universities that admit students “on a need-blind basis,“ defined in the statute to mean “without regard to the financial circumstances of the student involved or the student’s family.”


Wesleyan’s participation in activities or meeting protected under Section 568 will occur only after the Dean of Admissions and Financial Aid certifies that Wesleyan continues to meet all eligibility criteria outlined in the Act.

1. Financial Aid.


The following discussion of financial aid will deal only with those provisions of the Ivy League Decree that remain unaffected by the Act.  The applicable prohibitions set forth in Part IV of the Decree primarily deal with joint activity regarding financial aid, specifically prohibiting the following activities:




(A)
agreeing directly or indirectly with any other college 


or university on all or any part of Financial Aid, including the 


Grant or Self-help, awarded to any student, or on any student’s 


Family or Parental Contribution;






* 
*
*




(D)
requesting from, communicating to, or exchanging 


with any college or university the application of a Needs Analysis 


Formula to, or how family or parental contribution will be 



calculated for, a specific Financial Aid applicant;






*
*
*




(F)
requesting from, communicating to, or exchanging 


with any other college or university its plans or projections 



regarding Summer Saving Requirements or Self-help for students 


receiving Financial Aid;




(G)
requesting from, communicating to, or exchanging 


with any other college or university, the Financial Aid awarded or 


proposed to be awarded any Financial Aid applicant except as 


required by federal law.






*
*
*


All Wesleyan personnel must comply with these requirements.


Certain activities are either expressly or implicitly permitted by Part IX of the Decree:


(a)
Need-based Aid.  Part IX (D) of the Decree makes clear that the Decree does not prohibit a unilateral decision by a college or university to adhere to a need-based financial aid program.  Beyond that, the Act permits colleges and universities to agree to follow a need-based financial aid policy, so long as there are not joint decisions or discussions of specific financial aid applicants or applications, and the University’s decision to admit individual students is made without regard to the financial circumstances of the student or the student’s family.


(b)
Public Statements of Policy.  Part IX (C) of the Decree states that the Decree does not prevent a college or university from “disclosing policies or information to the public” or “communicating to others policies or information once they have been made public.”  We believe that this provision recognizes that the University’s financial aid policies may often be a matter of public discourse within the University community and beyond, and the Decree does not seek to restrict such discourse.  Nor does it restrict private communications about information that has already been publicly disclosed.  Therefore, University officials may make public statements (e.g, in published articles or papers, panel discussions or in similar contexts) about the University’s financial aid policies (or even proposed policies) and may discuss those policies in a private context provided that they have been publicly disclosed.


(c) 
Financial Aid Information Gathering.  Part IX (F) provides that nothing in the Decree prohibits the University from “unilaterally utilizing or appointing an independent agency, whether or not utilized by other defendants, to collect and forward information from Financial Aid applicants concerning their financial resources” (emphasis added).  Therefore, the University may continue to use the information collected by the College Scholarship Service or any similar organization.  Note that Part IX (F) further states that the designated agency “may only forward the financial aid information requested” by that particular university.  Part IX (G) appears to address another aspect of this same issue by stating that the colleges and universities may “continue their consultation with the College Scholarship Service concerning the processing and presentation of its data in the same manner and degree as currently exists.”  Hence, if there is currently collective input by the colleges and universities to the College Scholarship Service, that collective activity may continue.


(d)
Students in Common.  Part IX (J) of the Decree makes clear that the University may share financial aid information or reach agreements with respect to financial aid for an individual student when the University is “jointly providing education or financial aid for the student with another college or university.”  Care should be exercised to limit any agreement to that necessary for individual students.  While this provision specifically concerns sharing of financial aid information and agreements on financial aid, it should also be noted that nothing in the Decree restricts any agreements or information sharing necessary for operation of joint educational programs.


(e)
Statistical and Other Information Gathering.  Although not addressed in the Decree, it should be recognized that the University is free to collect information about the financial aid policies and practices of other universities.  Every effort should be made to collect such information from third-party sources (such as COFHE) whose data are based on historical or publicly announced current information, rather than through direct contact with another college or university.  To the extent that Wesleyan, either unilaterally or in conjunction with others, wishes to collect historic statistical information about financial aid decisions at other colleges, it may do so only if certain precautions are observed.  First, the information should be strictly historical in nature, and no prospective information should be collected or disclosed.  Second, the information should be aggregated, i.e., it should not reflect decisions or analyses regarding individual students.  Finally, it is preferable, where practicable, to obtain the information through an independent third party rather than directly from another college or university.

2. Tuition, Fees and Salaries. 


Although the Department of Justice complaint against the Ivy League schools did not allege any unlawful agreements between or among the institutions regarding tuition, student fees, or salaries, the consent decree contains provisions prohibiting agreements or discussions of such subjects.  Specifically, Part IV of the Decree prohibits:




(H)
requesting from, communicating to, or exchanging 


with any other college or university any information concerning its 


plans or projections, including budget assumptions, regarding 


future Student Fees or general Faculty Salary levels; and 




(I)
entering into, directly or indirectly, any contract, 


agreement, understanding, arrangement, plan, program, 



combination, or conspiracy with any other college or university or 


its officers, directors, agents, employees, trustees, or governing 


board members to fix, establish, raise, stabilize, or maintain Student



Fees or Faculty Salaries.

The inclusion of these prohibitions in the Decree appears to reflect a concern by the Department of Justice that the exchange of information regarding future tuition, fees and salary levels may interfere with competition in these areas.


The prohibition in Part IV is reinforced by the language of Part IX (C), which generally permits disclosure of policies or information to the public and non-public disclosure of information already made public, but includes a proviso prohibiting any of certain designated officials (for Wesleyan’s purposes, specifically including all University officials to whom these guidelines have been distributed) from communicating “to any individual similarly situated” at another college or university “any plans or projections, including budget assumptions, regarding student fees [defined to include tuition, room and other standard fees] or general Faculty Salary levels prior to their approval ”by that University’s governing board.  Although the term “approval” is not defined in the Decree, it should be regarded as final, irrevocable action by the Board of Trustees, or by a committee of the Board to which the Board has delegated final authority, and public disclosure of that action.


This proviso in Part IX (C) means that the University may in the normal course make appropriate public disclosures of projected levels of tuition, fees and salaries.  In other words, the university may publish long-range plans and projections based on internally generated data, or on public, historical data concerning other institutions.  However, even when such information has already been publicly disclosed, a university official may not reveal or discuss that information with a counterpart at another college or university until the salary levels have been finally determined and projected tuition and fees have been finally approved and publicly disclosed.


D.
Other Collaborative Activities. 


There are other areas of Wesleyan’s operations that could involve collaborative activity that have some potential for raising antitrust concerns even though not covered by the Department of Justice Decree relating to the Ivy League.  Examples would be accreditation practices; library consortia; athletic conferences; joint research projects; or purchasing consortia.  Such activities have been reviewed with the assistance of legal counsel, and it has been decided to handle legal issues involving such areas as they may arise on specific facts of individual matters, rather than by these Guidelines.

IV.
CONCLUSION

This Policy and these Guidelines will be reviewed and published annually.  Compliance will be regularly and carefully monitored.  Full cooperation is expected from all members of the Wesleyan community.  Suggestions for procedures to assure compliance are earnestly solicited.

June 2004

PLEASE COMPLETE AND SIGN

Wesleyan University

Antitrust Compliance Policy Certificate
I hereby certify that:

1.
I have been given a copy of the Wesleyan University Antitrust Compliance Policy and Guidelines, to which this Certificate was attached;

2.
I have read and understand the Antitrust Compliance Policy and Guidelines;

3.
I agree to comply with the Antitrust Compliance Policy and Guidelines;

4.
I further certify that (please check the appropriate statement):



I have no knowledge of any violations of the antitrust laws or 


these Guidelines.



I have reported to the Antitrust Compliance Officer all information 


of which I have knowledge relating to compliance with the 



antitrust laws and these Guidelines.




I have provided on the reverse side of this Certificate all 



information of which I have knowledge relating to compliance with 

the antitrust laws and these Guidelines.

______________


____________________________________

Date




Signature of Trustee






____________________________________






Name (please print)


Execution of this Certificate is required in accordance with Wesleyan University’s Antitrust Compliance Policy.  This Certificate should be returned to the Secretary of the University.
� 	Legislation enacted in 1994 extends for an additional three years, with some modification, the temporary antitrust exemption for certain collegiate financial aid awards analysis, which was originally enacted with the Higher Education Amendments of 1992 as a two-year exemption.  This legislation is described in Section III(C) of these Guidelines.  To ensure that Wesleyan’s involvement does not exceed what the statue allows, any Wesleyan employee contemplating participation in such a discussion should consult with the Antitrust Compliance Officer well in advance.


� A copy of the Decree is attached.  The capitalized terms referred to in this section refer to defined terms whose meanings are specified in the “Definitions” section of the Decree.





